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“The Voice of Business on Unemployment & Workers’ Compensation”

June 8, 2020

The Honorable Bobby Scott The Honorable Virginia Foxx
Chairman Ranking Member

Committee on Education and Labor Committee on Education and Labor
U.S. House of Representatives U.S. House of Representatives
Washington, DC 20515 Washington, DC 20515

The Honorable Lamar Alexander The Honorable Patty Murray
Chairman Ranking Member

Committee on Health, Education Committee on Health, Education
Labor and Pensions Labor and Pensions

U.S. Senate U.S. Senate

Dear Chairman Alexander, Ranking Member Murray, Chairman Scott, and Ranking Member
Foxx:

| am writing to express opposition to amendments to the U.S. Longshore and Harbor Workers’
Compensation Act (Longshore Act) that were included in Title V, Section 120501 of the Health
and Economic Recovery Omnibus Emergency Solutions Act (HEROES Act) as it was passed by the
House of Representatives.

UWC s a national association representing the views of business specifically with respect to
unemployment insurance and workers’ compensation.

The Longshore Act already provides for a presum ption

Under Section 920 claims come within the provisions of the chapter in any proceeding for the
enforcement of a claim for compensation in the absence of substantial evidence to the contrary.
Title V of the HEROES Act effectively creates a conclusive presumption of coverage and
compensability in conflict with Section 920 without cross-reference. The description of covered
employee is also overly broad.

A diagnosis of COVID-19 or exposure to others diagnosed with COVID-19, without more
evidence of causation of illness arising from employment, should not create a presumption
that an individual became ill or was injured on the job.

A conclusive presumption that an individual is entitled to be paid based only on a COVID-19
diagnosis is inconsistent with the fundamentals of workers’ compensation that there must be
sufficient evidence that the illness arose in the course of employment. To the extent that the
illness results in the individual’s inability to work, sick leave may be available, and treatment
may be available through health insurance. Division E of the Families First Coronavirus
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Response Act (HR 6201) provides emergency paid sick leave that could be used for treatment of
COVID-19 illnesses.

Even if an individual is deemed to have an injury arising out of or in the course of employment
for which compensation is payable under the Longshore Act the individual is not “entitled” to be
paid a particular amount or for a particular period of time.

As is true for other infectious diseases in the general population, individuals may be infected
with COVID-19 virtually any place. This fact has been demonstrated throughout the world with
travel restrictions, social distancing, and the wearing of masks. The Centers for Disease Control
(CDC) maintains guidelines to assist individuals with measures recommended to avoid infection
and the spread of COVID-19 to others.

A diagnosis of COVID-19 or exposure to individuals with COVID-1 9, without further
evidence of injury or illness should not be compensable.

A diagnosis or exposure to others diagnosed with COVID-19 does not provide sufficient
evidence of disability. Many individuals testing positive for COVID-19 are asymptomatic. If an
individual is directed to leave employment due to testing positive for COVID-19 without
impairment in performing work, he or she may be eligible for unemployment compensation
and/or sick leave or other leave, but the loss of work is not due to disability.

It is unclear the compensation for which an individual may be “entitled”

The fact that an individual tests positive for COVID-19 could result in no mjury or illness, or a
short term medical need, or a temporary total or partial disability for a short period of time, but
the determination would otherwise be determined under applicable provisions of the Longshore
Act.

The HEROES Act provision charging the Section 44 account would deplete the balance in the
fund and may result in an increase in fund assessment that is not addressed in the proposed
legislation.

The HEROES Act provisions would increase federal outlays

The cost to self-insured employers and the rates to be paid under workers’ compensation
insurance plans would increase as a result of the presumption of coverage and compensability.
These costs will be passed along in federal contracts by employers providi ng services under the
Longshore Act. Enactment would also increase federal outlays to reimburse charges to the
Section 44 Special Fund.

Similar “presumption” proposals have been introduced in a number of states and evaluated by
workers” compensation rating bureaus as increasing rates for workers’ compensation insurance.

For these reasons we oppose the provisions of Title V, Section 120501 of the HEROES Act as
passed by the House of Representatives

Sincerely,

Douglas J. Holmes

President
UWC- Strategic Services on Unemployment & Workers’ Compensation




