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THE BURDEN OF PROOF 
An Unemployment Mock Hearing  
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Our Goals for You 

 

Learn where a hearing occurs within the unemployment 
process. 

Understand the procedures for attending an 
unemployment hearing and how the correct people and 
documents add value. 

Understand how effective evidence and testimony can 
impact the outcome. 

Have fun! 
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Disclaimer 

 

We are not providing legal advice. For a legal opinion, 
please consult your counsel. 

 

This workshop is intended for the general benefit of 
attendees of this  

2018 UWC National UI Issues Conference. 
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Unemployment Hearings – where do they fit? 

PROCEDURE 
 

 Initial decision on a claim  

 Either side can appeal an 
unfavorable determination 
and request a hearing 

 Gathering the right 
information during 
preparation is critical 

 

BENEFITS 

 

 Lower unemployment 
costs and better 
unemployment payroll tax 
position 

 Increased win rates 

 Maintain the integrity of 
the UI system 
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Unemployment Hearing Procedure 
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The Burden of Proof  
   (in a typical discharge case) Employer must prove a deliberate violation 

or disregard of reasonable standards 



Confidential and Proprietary  7 

Introduction 
Y ’all Come Back Now 

Casino 

 

• Dan Tanna – Claimant 
• Billy Rudnick – Government Relations Manager, Equifax 

• Joe Fogarty – Employer Representative 
• Joe Fogarty – Government Relations Manager, Equifax 

• Beatrice Travis – 1st Employer Witness 
• Jennifer Howell – Director, UI Claims, Staffmark 

• Bobbie Borso – 2nd Employer Witness 
• Amy Scola – Director, System Operations, Equifax 

• Hugh Daniel – Hearing Officer 
• Appeals Project Manager, Texas Workforce Commission  

• Lori Roberts – Moderator 
• Sr. Manager Government Relations, Equifax 
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The Case… 

The employer discharged the 
claimant, a security guard, after 
he allowed an underage casino 
guest into an age-restricted area, 
where she was served alcoholic 
beverages.  The guest caused a 
scene and the police were called. 

The employer policy prohibits its 
employees from allowing 
underage guests into age-
restricted areas and from serving 
them alcohol. 
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Poll Question #1 

What documentary evidence should the employer present 
during the hearing? (Choose all that apply) 

 

Company Policy 

Most recent performance evaluation 

Video of final incident 

Acknowledgement of Company Policy 

Claimant statement on final incident 

 



Confidential and Proprietary  

THE HEARING 
Claimant: Dan Tanna 

Employer: Y’all Come Back Now Casino 

10 
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Employer Exhibit #1 

 

 

• Alcohol Awareness and 
Responsibility Policies 
and Procedures 

 

• Signed by the claimant 
on 9/8/2010 
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Poll Question #2  

The claimant was not warned prior to discharge.  How, if at 
all, will this impact the case? 

 

Very negative impact 

Some negative impact 

Slight negative impact 

No impact 
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Employer Exhibit #2 

 

 

• Progressive Disciplinary 
Policy 

 

• Included in new hire 
orientation materials 
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Poll Question #3 

Will testimony to the video be admissible without the video? 
 

Yes 

No 

Unsure 
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Poll Question #4 

Did the employer meet its burden of proof? 

 

Yes 

No 

Unsure 
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Poll Question #5 

The claimant testified that the final incident was not 
deliberate. How, if at all, will this impact his case? 

 

His case is much stronger 

His case is a little stronger 

No impact 

His case is a little weaker 

His case much weaker 
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Poll Question #6 

Based on the testimony and evidence presented, did the 
hearing referee find in favor of the claimant or the 
employer? 

 

The employer 

The claimant 
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Actual outcome… 

The referee found in favor of the CLAIMANT. 

 The claimant’s actions were not intentional. 

 The miscalculation of the guest’s age was an innocent, isolated 
mistake. 

 

The employer appealed to the Board of Review 

 The Board reversed the referee’s decision. 

 They found the claimant’s actions were a controllable violation of the 
employer’s policy and that evidence and testimony supported a 
finding of work-related misconduct.   
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Key Takeaways from this Mock Hearing 

 

An unemployment hearing is the last step in the 
unemployment evidentiary-gathering process. 

Examine each element of what must be proven to decide what 
documentation and witnesses will be necessary to support your 
case. 
 Careful consideration prior to the hearing can make or break your 

case. 

 The claimant’s statement in the file can be invaluable. 

A discharge without prior warnings can still result in a finding of 
misconduct. 
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Questions / Comments 

Thanks to each of you for attending this mock hearing 
workshop.   

 

 


